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ENROLLED BILLS PRESENTED

The Secretary of the Senate reported
that on December 11, 2003, she had pre-
sented to the President of the United
States the following enrolled bills:

S. 686. An act to provide assistance for poi-
son prevention and to stabilize the funding
of regional poison control centers.

S. 811. An act to support certain housing
proposals in the fiscal year 2003 budget for
the Federal Government, including the
downpayment assistance initiative under the
HOME Investment Partnership Act, and for
other purposes.

S. 877. An act to regulate interstate com-
merce by imposing limitations and penalties
on the transmission of unsolicited commer-
cial electronic mail via the Internet.

S. 1680. An act to reauthorize the Defense
Production Act of 1950, and for other pur-
poses.

S. 1683. An act to provide for a report on
the parity of pay and benefits among Federal
law enforcement officers and to establish an
exchange program between Federal law en-
forcement employees and State and local law
enforcement employees.

S. 1929. An act to amend the Employee Re-
tirement Income Security Act of 1974 and the
Public Health Service Act to extend the
mental health benefits parity provisions for
an additional year.

S. 1947. An act to prohibit the offer of cred-
it by a financial institution to a financial in-
stitution examiner, and for other purposes.

———

CLASS ACTION REFORM

Mr. DODD. Mr. President, in October
of this year, the majority leader sought

Senate

to proceed to the Class Action Fairness
Act, S. 1751.

I joined 40 of my colleagues in oppos-
ing the motion to proceed. | said at the
time that while | supported some re-
form of class action procedures, | could
not support S. 1751 in its current form.
I also expressed concern about whether
there would be any meaningful oppor-
tunity for interested Senators to nego-
tiate changes to the bill in a bipartisan
fashion.

Subsequent to the vote in October, I
joined with three of my colleagues in
sending a letter to the majority leader
on November 14, 2003. In that letter, we
reiterated our interest in class action
reform and we outlined several areas
where we believed revisions to S. 1751
were in order.

In November, Senators
SCHUMER, and | entered into discus-
sions with Senators FRIST, HATCH,
GRASSLEY, KoOHL, and CARPER. Those
discussions have resulted in a com-
promise agreed to by our eight offices
that 1 believe significantly improves
upon S. 1751. | ask that the text of that
compromise to printed in the RECORD
immediately following my statement. |
also ask that a summary of the com-
promise produced by my office be
printed following my statement.

Lastly, Mr. President, | want to point
out that in my view this is a delicate
compromise, which addresses the
shortcomings of current class action
practice while at the same time pro-
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tecting the right of citizens to join
with fellow citizens to seek the redress
of grievances in the courts of our Na-
tion. As | and my colleagues said in our
letter of November 14, it is “‘critical”
that this agreement ‘‘be honored as the
bill moves forward—both in and beyond
the Senate.”
The material follows.
S. 1751

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE; REFERENCE; TABLE OF
CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Class Action Fairness Act of 2003”.

(b) REFERENCE.—Whenever in this Act ref-
erence is made to an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of title 28, United
States Code.

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; reference; table of con-

tents.

Sec. 2. Findings and purposes.

Sec. 3. Consumer class action bill of rights
and improved procedures for
interstate class actions.

Federal district court jurisdiction for
interstate class actions.

Removal of interstate class actions
to Federal district court.

Report on class action settlements.

Enactment of Judicial Conference
recommendations.

Rulemaking authority of Supreme
Court and Judicial Conference.

Effective date.

Sec. 4.

Sec. 5.

Sec. 6.
Sec. 7.

Sec. 8.

Sec. 9.

NOTICE
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SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds the
lowing:

(1) Class action lawsuits are an important
and valuable part of the legal system when
they permit the fair and efficient resolution
of legitimate claims of numerous parties by
allowing the claims to be aggregated into a
single action against a defendant that has al-
legedly caused harm.

(2) Over the past decade, there have been
abuses of the class action device that have—

(A) harmed class members with legitimate
claims and defendants that have acted re-
sponsibly;

(B) adversely affected
merce; and

(C) undermined public respect for our judi-
cial system.

(3) Class members often receive little or no
benefit from class actions, and are some-
times harmed, such as where—

(A) counsel are awarded large fees, while
leaving class members with coupons or other
awards of little or no value;

(B) unjustified awards are made to certain
plaintiffs at the expense of other class mem-
bers; and

(C) confusing notices are published that
prevent class members from being able to
fully understand and effectively exercise
their rights.

(4) Abuses in class actions undermine the
national judicial system, the free flow of
interstate commerce, and the concept of di-
versity jurisdiction as intended by the fram-
ers of the United States Constitution, in
that State and local courts are—

(A) keeping cases of national importance
out of Federal court;

(B) sometimes acting in ways that dem-
onstrate bias against out-of-State defend-
ants; and

(C) making judgments that impose their
view of the law on other States and bind the
rights of the residents of those States.

(b) PURPOSES.—The purposes of this Act
are to—

(1) assure fair and prompt recoveries for
class members with legitimate claims;

(2) restore the intent of the framers of the
United States Constitution by providing for
Federal court consideration of interstate
cases of national importance under diversity
jurisdiction; and

(3) benefit society by encouraging innova-
tion and lowering consumer prices.

SEC. 3. CONSUMER CLASS ACTION BILL OF
RIGHTS AND IMPROVED PROCE-
DURES FOR INTERSTATE CLASS AC-
TIONS.

(a) IN GENERAL.—Part V is amended by in-

serting after chapter 113 the following:
“CHAPTER 114—CLASS ACTIONS

““Sec.

““1711. Definitions.

‘“1712. Coupon settlements.

““1713. Protection against loss by class mem-
bers.

Protection against discrimination
based on geographic location.

““1715. Notifications to appropriate Federal

and State officials.

“§1711. Definitions

“In this chapter:

“(1) CLAss.—The term ‘class’ means all of
the class members in a class action.

““(2) CLASS ACTION.—The term ‘class action’
means any civil action filed in a district
court of the United States under rule 23 of
the Federal Rules of Civil Procedure or any
civil action that is removed to a district
court of the United States that was origi-
nally filed under a State statute or rule of
judicial procedure authorizing an action to
be brought by 1 or more representatives as a
class action.

fol-

interstate com-
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““(3) CLASS COUNSEL.—The term ‘class coun-
sel’ means the persons who serve as the at-
torneys for the class members in a proposed
or certified class action.

‘“(4) CLASs MEMBERS.—The term ‘class
members’ means the persons (named or
unnamed) who fall within the definition of
the proposed or certified class in a class ac-
tion.

““(5) PLAINTIFF CLASS ACTION.—The term
‘plaintiff class action’ means a class action
in which class members are plaintiffs.

‘“(6) PROPOSED SETTLEMENT.—The term
‘proposed settlement’ means an agreement
regarding a class action that is subject to
court approval and that, if approved, would
be binding on some or all class members.

“§1712. Coupon Settlements.

‘“(a) CONTINGENT FEES IN COUPON SETTLE-
MENTS.—If a proposed settlement in a class
action provides for a recovery of coupons to
a class member, the portion of any attor-
ney’s fee award to class counsel that is at-
tributable to the award of the coupons shall
be based on the value to class members of
the coupons that are redeemed.

“(b) OTHER ATTORNEY’S FEE AWARDS IN
COUPON SETTLEMENTS.—

““(1) IN GENERAL.—If a proposed settlement
in a class action provides for a recovery of
coupons to class members, and a portion of
the recovery of the coupons is not used to de-
termine the attorney’s fee to be paid to class
counsel, any attorney’s fee award shall be
based upon the amount of time class counsel
reasonably expended working on the action.

““(2) COURT APPROVAL.—ANy attorney’s fee
under this subsection shall be subject to ap-
proval by the court and shall include an ap-
propriate attorney’s fee, if any, for obtaining
equitable relief, including an injunction, if
applicable. Nothing in this subsection shall
be construed to prohibit application of a
lodestar with a multiplier method of deter-
mining attorney’s fees.

‘“(c) ATTORNEY’S FEE AWARDS CALCULATED
ON A MIXED BASIS IN COUPON SETTLEMENTS.—
If a proposed settlement in a class action
provides for an award of coupons to class
members and also provides for equitable re-
lief, including injunctive relief—

‘(1) that portion of the attorney’s fee to be
paid to class counsel that is based upon a
portion of the recovery of the coupons shall
be calculated in accordance with subsection
(a); and

““(2) that portion of the attorney’s fee to be
paid to class counsel that is not based upon
a portion of the recovery of the coupons
shall be calculated in accordance with sub-
section (b).

““(d) SETTLEMENT VALUATION EXPERTISE.—
In a class action involving the awarding of
coupons, the court may, in its discretion
upon the motion of a party, receive expert
testimony from a witness qualified to pro-
vide information on the actual value to the
class members of the coupons that are re-
deemed.

‘“(e) JUDICIAL SCRUTINY OF COUPON SETTLE-
MENTS.—In a proposed settlement under
which class members would be awarded cou-
pons, the court may approve the proposed
settlement only after a hearing to determine
whether, and making a written finding that,
the settlement is fair, reasonable, and ade-
quate for class members. The court, in its
discretion, may also require that a proposed
settlement agreement provide for the dis-
tribution of a portion of the value of un-
claimed coupons to 1 or more charitable or
governmental organizations, as agreed to by
the parties. The distribution and redemption
of any proceeds under this subsection shall
not be used to calculate attorneys’ fees
under this section.
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“§1713. Protection against loss by class mem-
bers

“The court may approve a proposed settle-
ment under which any class member is obli-
gated to pay sums to class counsel that
would result in a net loss to the class mem-
ber only if the court makes a written finding
that nonmonetary benefits to the class mem-
ber substantially outweigh the monetary
loss.

“§1714. Protection against discrimination
based on geographic location

“The court may not approve a proposed
settlement that provides for the payment of
greater sums to some class members than to
others solely on the basis that the class
members to whom the greater sums are to be
paid are located in closer geographic prox-
imity to the court.

“§1715. Notifications to appropriate Federal
and State officials

‘‘(a) DEFINITIONS.—

‘(1) APPROPRIATE FEDERAL OFFICIAL.—In
this section, the term ‘appropriate Federal
official’ means—

“(A) the Attorney General of the United
States; or

“(B) in any case in which the defendant is
a Federal depository institution, a State de-
pository institution, a depository institution
holding company, a foreign bank, or a non-
depository institution subsidiary of the fore-
going (as such terms are defined in section 3
of the Federal Deposit Insurance Act (12
U.S.C. 1813)), the person who has the primary
Federal regulatory or supervisory responsi-
bility with respect to the defendant, if some
or all of the matters alleged in the class ac-
tion are subject to regulation or supervision
by that person.

““(2) APPROPRIATE STATE OFFICIAL.—In this
section, the term ‘appropriate State official’
means the person in the State who has the
primary regulatory or supervisory responsi-
bility with respect to the defendant, or who
licenses or otherwise authorizes the defend-
ant to conduct business in the State, if some
or all of the matters alleged in the class ac-
tion are subject to regulation by that person.
If there is no primary regulator, supervisor,
or licensing authority, or the matters al-
leged in the class action are not subject to
regulation or supervision by that person,
then the appropriate State official shall be
the State attorney general.

“(b) IN GENERAL.—Not later than 10 days
after a proposed settlement of a class action
is filed in court, each defendant that is par-
ticipating in the proposed settlement shall
serve upon the appropriate State official of
each State in which a class member resides
and the appropriate Federal official, a notice
of the proposed settlement consisting of—

““(1) a copy of the complaint and any mate-
rials filed with the complaint and any
amended complaints (except such materials
shall not be required to be served if such ma-
terials are made electronically available
through the Internet and such service in-
cludes notice of how to electronically access
such material);

““(2) notice of any scheduled judicial hear-
ing in the class action;

““(3) any proposed or final notification to
class members of—

“(A)(i) the members’ rights to request ex-
clusion from the class action; or

“(ii) if no right to request exclusion exists,
a statement that no such right exists; and

“(B) a proposed settlement of a class ac-
tion;

““(4) any proposed or final class action set-
tlement;

“(5) any settlement or other agreement
contemporaneously made between class
counsel and counsel for the defendants;
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‘“(6) any final judgment or notice of dis-
missal;

“(7N)(A) if feasible, the names of class mem-
bers who reside in each State and the esti-
mated proportionate share of the claims of
such members to the entire settlement to
that State’s appropriate State official; or

“(B) if the provision of information under
subparagraph (A) is not feasible, a reason-
able estimate of the number of class mem-
bers residing in each State and the estimated
proportionate share of the claims of such
members to the entire settlement; and

““(8) any written judicial opinion relating
to the materials described under subpara-
graphs (3) through (6).

‘“(c) DEPOSITORY INSTITUTIONS NOTIFICA-
TION.—

‘(1) FEDERAL AND OTHER DEPOSITORY INSTI-
TUTIONS.—In any case in which the defendant
is a Federal depository institution, a deposi-
tory institution holding company, a foreign
bank, or a non-depository institution sub-
sidiary of the foregoing, the notice require-
ments of this section are satisfied by serving
the notice required under subsection (b) upon
the person who has the primary Federal reg-
ulatory or supervisory responsibility with
respect to the defendant, if some or all of the
matters alleged in the class action are sub-
ject to regulation or supervision by that per-
son.

““(2) STATE DEPOSITORY INSTITUTIONS.—In
any case in which the defendant is a State
depository institution (as that term is de-
fined in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813)), the notice re-
quirements of this section are satisfied by
serving the notice required under subsection
(b) upon the State bank supervisor (as that
term is defined in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813)) of the
State in which the defendant is incorporated
or chartered, if some or all of the matters al-
leged in the class action are subject to regu-
lation or supervision by that person, and
upon the appropriate Federal official.

“(d) FINAL APPROVAL.—AN order giving
final approval of a proposed settlement may
not be issued earlier than 90 days after the
later of the dates on which the appropriate
Federal official and the appropriate State of-
ficial are served with the notice required
under subsection (b).

““(e) NONCOMPLIANCE IF NOTICE NOT PRO-
VIDED.—

“(1) IN GENERAL.—A class member may
refuse to comply with and may choose not to
be bound by a settlement agreement or con-
sent decree in a class action if the class
member demonstrates that the notice re-
quired under subsection (b) has not been pro-
vided.

“(2) LIMITATION.—A class member may not
refuse to comply with or to be bound by a
settlement agreement or consent decree
under paragraph (1) if the notice required
under subsection (b) was directed to the ap-
propriate Federal official and to either the
State attorney general or the person that
has primary regulatory, supervisory, or li-
censing authority over the defendant.

““(3) APPLICATION OF RIGHTS.—The rights
created by this subsection shall apply only
to class members or any person acting on a
class member’s behalf, and shall not be con-
strued to limit any other rights affecting a
class member’s participation in the settle-
ment.

“(f) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to expand the
authority of, or impose any obligations, du-
ties, or responsibilities upon, Federal or
State officials.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part V is
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amended by inserting after the item relating

to chapter 113 the following:

“114. Class Actions 17117,

SEC. 4. FEDERAL DISTRICT COURT JURISDIC-
TION FOR INTERSTATE CLASS AC-
TIONS.

(a) APPLICATION OF FEDERAL DIVERSITY Ju-
RISDICTION.—Section 1332 is amended—

(1) by redesignating subsection (d) as sub-
section (e); and

(2) by inserting after subsection (c) the fol-
lowing:

““(d)(2) In this subsection—

“(A) the term ‘class’ means all of the class
members in a class action;

‘“(B) the term ‘class action’ means any
civil action filed under rule 23 of the Federal
Rules of Civil Procedure or similar State
statute or rule of judicial procedure author-
izing an action to be brought by 1 or more
representative persons as a class action;

“(C) the term ‘class certification order’
means an order issued by a court approving
the treatment of some or all aspects of a
civil action as a class action; and

‘“(D) the term ‘class members’ means the
persons (named or unnamed) who fall within
the definition of the proposed or certified
class in a class action.

““(2) The district courts shall have original
jurisdiction of any civil action in which the
matter in controversy exceeds the sum or
value of $5,000,000, exclusive of interest and
costs, and is a class action in which—

“(A) any member of a class of plaintiffs is
a citizen of a State different from any de-
fendant;

“(B) any member of a class of plaintiffs is
a foreign state or a citizen or subject of a
foreign state and any defendant is a citizen
of a State; or

““(C) any member of a class of plaintiffs is
a citizen of a State and any defendant is a
foreign state or a citizen or subject of a for-
eign state.

““(3) A district court may, in the interests
of justice and looking at the totality of the
circumstances, decline to exercise jurisdic-
tion under paragraph (2) over a class action
in which greater than one-third but less than
two-thirds of the members of all proposed
plaintiff classes in the aggregate and the pri-
mary defendants are citizens of the State in
which the action was originally filed based
on consideration of—

“(A) whether the claims asserted involve
matters of national or interstate interest;

‘“(B) whether the claims asserted will be
governed by laws of the State in which the
action was originally filed or by the laws of
other States;

“(C) whether the class action has been
pleaded in a manner that seeks to avoid Fed-
eral jurisdiction;

‘(D) whether the action was brought in a
forum with a distinct nexus with the class
members, the alleged harm, or the defend-
ants;

““(E) whether the number of citizens of the
State in which the action was originally
filed in all proposed plaintiff classes in the
aggregate is substantially larger than the
number of citizens from any other State, and
the citizenship of the other members of the
proposed class is dispersed among a substan-
tial number of States; and

““(F) whether, during the 3-year period pre-
ceding the filing of that class action, 1 or
more other class actions asserting the same
or similar claims on behalf of the same or
other persons have been filed.

‘“(4) A district court shall decline to exer-
cise jurisdiction under paragraph (2)—

“(A)(i) over a class action in which—

“(l) greater than two-thirds of the mem-
bers of all proposed plaintiff classes in the
aggregate are citizens of the State in which
the action was originally filed;
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“(I1) at least 1 defendant is a defendant—

“(aa) from whom significant relief is
sought by members of the plaintiff class;

“‘(bb) whose alleged conduct forms a sig-
nificant basis for the claims asserted by the
proposed plaintiff class; and

““(cc) who is a citizen of the State in which
the action was originally filed; and

‘(1) principal injuries resulting from the
alleged conduct or any related conduct of
each defendant were incurred in the State in
which the action was originally filed; and

““(ii) during the 3-year period preceding the
filing of that class action, no other class ac-
tion has been filed asserting the same or
similar factual allegations against any of
the defendants on behalf of the same or other
persons; or

““(B) two-thirds or more of the members of
all proposed plaintiff classes in the aggre-
gate, and the primary defendants, are citi-
zens of the State in which the action was
originally filed.

“(5) Paragraphs (2) through (4) shall not
apply to any class action in which—

“(A) the primary defendants are States,
State officials, or other governmental enti-
ties against whom the district court may be
foreclosed from ordering relief; or

“(B) the number of members of all pro-
posed plaintiff classes in the aggregate is
less than 100.

“(6) In any class action, the claims of the
individual class members shall be aggregated
to determine whether the matter in con-
troversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs.

“(7) Citizenship of the members of the pro-
posed plaintiff classes shall be determined
for purposes of paragraphs (2) through (6) as
of the date of filing of the complaint or
amended complaint, or, if the case stated by
the initial pleading is not subject to Federal
jurisdiction, as of the date of service by
plaintiffs of an amended pleading, motion, or
other paper, indicating the existence of Fed-
eral jurisdiction.

““(8) This subsection shall apply to any
class action before or after the entry of a
class certification order by the court with
respect to that action.

““(9) Paragraph (2) shall not apply to any
class action that solely involves a claim—

““(A) concerning a covered security as de-
fined under 16(f)(3) of the Securities Act of
1933 and section 28(f)(5)(E) of the Securities
Exchange Act of 1934;

““(B) that relates to the internal affairs or
governance of a corporation or other form of
business enterprise and that arises under or
by virtue of the laws of the State in which
such corporation or business enterprise is in-
corporated or organized; or

“(C) that relates to the rights, duties (in-
cluding fiduciary duties), and obligations re-
lating to or created by or pursuant to any se-
curity (as defined under section 2(a)(1) of the
Securities Act of 1933 and the regulations
issued thereunder).

““(10) For purposes of this subsection and
section 1453, an unincorporated association
shall be deemed to be a citizen of the State
where it has its principal place of business
and the State under whose laws it is orga-
nized.

“(11)(A) For purposes of this subsection
and section 1453, a mass action shall be
deemed to be a class action removable under
paragraphs (2) through (10) if it otherwise
meets the provisions of those paragraphs.

“(B)(i) As used in subparagraph (A), the
term ‘mass action’ means any civil action
(except a civil action within the scope of sec-
tion 1711(2)) in which monetary relief claims
of 100 or more persons are proposed to be
tried jointly on the ground that the plain-
tiffs’ claims involve common questions of
law or fact, except that jurisdiction shall
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exist only over those plaintiffs whose claims
in a mass action satisfy the jurisdictional
amount requirements under subsection (a).

“(ii) As used in subparagraph (A), the term
‘mass action’ shall not include any civil ac-
tion in which—

“(1) all of the claims in the action arise
from an event or occurrence in the State in
which the action was filed, and that alleg-
edly resulted in injuries in that State or in
States contiguous to that State;

“(I1) the claims are joined upon motion of
a defendant;

“(111) all of the claims in the action are as-
serted on behalf of the general public (and
not on behalf of individual claimants or
members of a purported class) pursuant to a
State statute specifically authorizing such
action; or

“(1V) the claims have been consolidated or
coordinated solely for pretrial proceedings.

“(C)(i) Any action(s) removed to Federal
court pursuant to this subsection shall not
thereafter be transferred to any other court
pursuant to section 1407, or the rules promul-
gated thereunder, unless a majority of the
plaintiffs in the action request transfer pur-
suant to section 1407.

““(ii) This subparagraph will not apply—

“(1) to cases certified pursuant to rule 23 of
the Federal Rules of Civil Procedure; or

“(1n) if plaintiffs propose that the action
proceed as a class action pursuant to rule 23
of the Federal Rules of Civil Procedure.

‘(D) The limitations periods on any claims
asserted in a mass action that is removed to
Federal court pursuant to this subsection
shall be deemed tolled during the period that
the action is pending in Federal court.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1335(a)(1) is amended by insert-
ing ‘““(a) or (d)’” after ““1332"".

(2) Section 1603(b)(3) is amended by strik-
ing ““(d)”” and inserting ‘“(e)”".

SEC. 5. REMOVAL OF INTERSTATE CLASS AC-
TIONS TO FEDERAL DISTRICT
COURT.

(@) IN GENERAL.—Chapter 89 is amended by

adding after section 1452 the following:

“§1453. Removal of class actions

‘““(a) DEFINITIONS.—In this section, the
terms ‘class’, ‘class action’, ‘class certifi-
cation order’, and ‘class member’ shall have
the meanings given such terms under section
1332(d)(1).

“(b) IN GENERAL.—A class action may be
removed to a district court of the United
States in accordance with section 1446 (ex-
cept that the 1-year limitation under section
1446(b) shall not apply), without regard to
whether any defendant is a citizen of the
State in which the action is brought, except
that such action may be removed by any de-
fendant without the consent of all defend-
ants.

“‘(c) REVIEW OF REMAND ORDERS.—

“(1) IN GENERAL.—Section 1447 shall apply
to any removal of a case under this section,
except that notwithstanding section 1447(d),
a court of appeals may accept an appeal from
an order of a district court granting or deny-
ing a motion to remand a class action to the
State court from which it was removed if ap-
plication is made to the court of appeals not
less than 7 days after entry of the order.

“(2) TIME PERIOD FOR JUDGMENT.—If the
court of appeals accepts an appeal under
paragraph (1), the court shall complete all
action on such appeal, including rendering
judgment, not later than 60 days after the
date on which such appeal was filed, unless
an extension in granted under paragraph (3).

““(3) EXTENSION OF TIME PERIOD.—The court
of appeals may grant an extension of the 60-
day period described in paragraph (2) if—

““(A) all parties to the proceeding agree to
such extension, for any period of time; or
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“(B) such extension is for good cause
shown and in the interests of justice, for a
period not exceed 10 days.

‘“(4) DENIAL OF APPEAL.—If a final judg-
ment on the appeal under paragraph (1) is
not issued before the end of the period de-
scribed in paragraph (2), including any exten-
sion under paragraph (3), the appeal shall be
denied.

““(d) EXCEPTION.—This section shall not
apply to any class action that solely in-
volves—

‘(1) a claim concerning a covered security
as defined under section 16(f)(3) of the Secu-
rities Act of 1933 and section 28(f)(5)(E) of the
Securities Exchange Act of 1934;

*“(2) a claim that relates to the internal af-
fairs or governance of a corporation or other
form of business enterprise and arises under
or by virtue of the laws of the State in which
such corporation or business enterprise is in-
corporated or organized; or

““(3) a claim that relates to the rights, du-
ties (including fiduciary duties), and obliga-
tions relating to or created by or pursuant to
any security (as defined under section 2(a)(1)
of the Securities Act of 1933 and the regula-
tions issued thereunder).”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table of sections for chapter 89
is amended by adding after the item relating
to section 1452 the following:

**1453. Removal of class actions.”.
SEC. 6. REPORT ON CLASS ACTION SETTLE-
MENTS.

(a) IN GENERAL.—Not later than 12 months
after the date of enactment of this Act, the
Judicial Conference of the United States,
with the assistance of the Director of the
Federal Judicial Center and the Director of
the Administrative Office of the United
States Courts, shall prepare and transmit to
the Committees on the Judiciary of the Sen-
ate and the House of Representatives a re-
port on class action settlements.

(b) CONTENT.—The report under subsection
(a) shall contain—

(1) recommendations on the best practices
that courts can use to ensure that proposed
class action settlements are fair to the class
members that the settlements are supposed
to benefit;

(2) recommendations on the best practices
that courts can use to ensure that—

(A) the fees and expenses awarded to coun-
sel in connection with a class action settle-
ment appropriately reflect the extent to
which counsel succeeded in obtaining full re-
dress for the injuries alleged and the time,
expense, and risk that counsel devoted to the
litigation; and

(B) the class members on whose behalf the
settlement is proposed are the primary bene-
ficiaries of the settlement; and

(3) the actions that the Judicial Conference
of the United States has taken and intends
to take toward having the Federal judiciary
implement any or all of the recommenda-
tions contained in the report.

(c) AUTHORITY OF FEDERAL COURTS.—Noth-
ing in this section shall be construed to alter
the authority of the Federal courts to super-
vise attorneys’ fees.

SEC. 7. ENACTMENT OF JUDICIAL CONFERENCE
RECOMMENDATIONS.

Notwithstanding any other provision of
law, the amendments to rule 23 of the Fed-
eral Rules of Civil Procedure, which are set
forth in the order entered by the Supreme
Court of the United States on March 27, 2003,
shall take effect on the date of enactment of
this Act or on December 1, 2003 (as specified
in that order), whichever occurs first.

SEC. 8. RULEMAKING AUTHORITY OF SUPREME
COURT AND JUDICIAL CONFERENCE.

Nothing in this Act shall restrict in any

way the authority of the Judicial Conference
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and the Supreme Court to propose and pre-
scribe general rules of practice and proce-
dure under chapter 131 of title 28, United
States Code.

SEC. 9. EFFECTIVE DATE.

The amendments made by this Act shall
apply to any civil action commenced on or
after the date of enactment of this Act.
SUMMARY OF CHANGES TO S. 1751 AS AGREED

TO BY SENATORS FRIST, GRASSLEY, HATCH,

KOHL, CARPER, DODD, LANDRIEU, AND SCHU-

MER

THE COMPROMISE IMPROVES COUPON
SETTLEMENT PROCEDURES

S. 1751 would have continued to allow cou-
pon settlements even though only a small
percentage of coupons are actually redeemed
by class members in many cases.

The compromise proposal requires that at-
torneys fees be based either on (a) the pro-
portionate value of coupons actually re-
deemed by class members or (b) the hours ac-
tually billed in prosecuting the class action.
The compromise proposal also adds a provi-
sion permitting federal courts to require
that settlement agreements provide for char-
itable distribution of unclaimed coupon val-
ues.

THE COMPROMISE ELIMINATES THE SO-CALLED
BOUNTY PROHIBITION IN S. 1751

S. 1751 would have prevented civil rights
and consumer plaintiffs from being com-
pensated for the particular hardships they
endure as a result of initiating and pursuing
litigation.

The compromise deletes the so-called
“‘bounty provision’ in S. 1751, thereby allow-
ing plaintiffs to receive special relief for en-
during special hardships as class members.
THIE COMPROMISE ELIMINATES THE POTENTIAL

FOR NOTIFICATION BURDEN AND CONFUSION

S. 1751 would have created a complicated
set of unnecessarily burdensome notice re-
quirements for notice to potential class
members. The compromise eliminates this
unnecessary burden and preserves current
federal law related to class notification.

THE COMPROMISE PROVIDES FOR GREATER

JUDICIAL DISCRETION

S. 1751 included several factors to be con-
sidered by district courts in deciding wheth-
er to exercise jurisdiction over class action
in which between one-third and two-thirds of
the proposed class members and all primary
defendants are citizens of the same state.

The compromise provides for broader dis-
cretion by authorizing federal courts to con-
sider any ‘“‘distinct’” nexus between (a) the
forum where the action was brought and (b)
the class members, the alleged harm, or the
defendants. The proposal also limits a
court’s authority to base federal jurisdiction
on the existence of similar class actions filed
in other states by disallowing consideration
of other cases that are more than three years
old.

THE COMPROMISE EXPANDS THE LOCAL CLASS

ACTION EXCEPTION

S. 1751 established an exception to prevent
removal of a class action to federal court
when 2/3 of the plaintiffs are from the state
where the action was brought and the “‘pri-
mary defendants’ are also from that state
(the Feinstein formula). The compromise re-
tains the Feinstein formula and creates a
second exception that allows case to remain
in state court if: (1) more than 2/3 of class
members are citizens of the forum state; (2)
there is at least one in-state defendant from
whom significant relief is caught and who
contributed significantly to the alleged
harm; (3) the principal injuries happened
within the state where the action was filed;
and (4) no other class action asserting the
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same or similar factual allegations against
any of the defendants on behalf of the same
or other persons has been filed during the
preceding three years.

THE COMPROMISE CREATES A BRIGHT LINE FOR
DETERMINING CLASS COMPOSITION

S. 1751 was silent on when class composi-
tion could be measured and arguable would
have allowed class composition to be chal-
lenged at any time during the life of the
case. The compromise clarifies that citizen-
ship of proposed class members is to be de-
termined on the date plaintiffs filed the
original complaint, or if there is no federal
jurisdiction over the first complaint, when
plaintiffs serve an amended complaint or
other paper indicating the existence of fed-
eral jurisdiction.

THE COMPROMISE ELIMINATES THE ‘“MERRY-GO-
ROUND’’ PROBLEM

S. 1751 would have required federal courts
to dismiss class actions if the court deter-
mined that the case did not meet Rule 23 re-
quirements. The compromise eliminates the
dismissal requirement, giving federal courts
discretion to handle Rule 23-ineligible cases
appropriately. Potentially meritorious suits
will thus not be automatically dismissed
simply because they fail to comply with the
class certification requirements of Rule 23.

THE COMPROMISE IMPROVEMENTS TREATMENT
OF MASS ACTIONS

S. 1751 would have treated all mass actions
involving over 100 claimants as if they were
class actions. The compromise makes several
changes to treat mass actions more like indi-
vidual cases than like class actions when ap-
propriate.

The compromise changes the jurisdictional
amount requirement. Federal jurisdiction
shall only exist over these persons whose
claims satisfy the normal diversity jurisdic-
tional amount requirement for individual ac-
tions under current law (presently $75,000).

The compromise expands the ‘‘single sud-
den accident’ exception so that federal juris-
diction shall not exist over mass actions in
which all claims arise from any ‘‘event or oc-
currence’ that happened in the state where
the action was filed and that allegedly re-
sulted in injuries in that state or in a contig-
uous state. The proposal also added a provi-
sion clarifying that there is no federal juris-
diction under the mass action provision for
claims that have been consolidated solely for
pretrial purposes.

THE COMPROMISE ELIMINATES THE POTENTIAL
FOR ABUSIVE PLAINTIFF CLASS REMOVALS

S. 1751 would have changed current law by
allowing any plaintiff class member to re-
move a case to federal court even if all other
class members wanted the case to remain in
state court. The compromise retains current
law—allowing individual plaintiffs to opt out
of class actions, but not allowing them to
force entire classes into federal court.

CONGRESSIONAL RECORD — SENATE

THE COMPROMISE ELIMINATES THE POTENTIAL
FOR ABUSIVE APPEALS OF REMAND ORDERS
S. 1751 would have allowed defendants to

seek unlimited appellate review of federal

court orders remanding cases to state courts.

If a defendant requested an appeal, the fed-

eral courts would have been required to hear

the appeal and the appeals could have taken
months or even years to complete.

The compromise makes two improvements:
(1) grants the federal courts discretion to
refuse to hear an appeal if the appeal is not
in the interest of justice; (2) Establishes
tight deadlines for completion of any appeals
so that no case can be delayed more than 77
days, unless all parties agree to a longer pe-
riod.

THE COMPROMISE PRESERVES THE RULEMAKING
AUTHORITY OF SUPREME COURT AND JUDICIAL
CONFERENCE
The compromise clarifies that nothing in

the bill restricts the authority of the Judi-

cial Conference and Supreme Court to imple-
ment new rules relating to class actions.
THE COMPROMISE IS NOT RETROACTIVE

Unlike the House Bill, the compromise will
not retroactively change the rules governing
jurisdiction over class actions.

———

FINANCIAL DISCLOSURES

Following is the federal campaign
contribution report for David C.
Mulford, of Illinois, to be Ambassador
Extraordinary and Plenipotentiary of
the United States of America to India
who was discharged from the Com-
mittee on Foreign Relations and con-
firmed by the Senate on December 9,
2003.

Nominee: David C. Mulford.

Post: U.S. Ambassador to India.

The following is a list of all members of
my immediate family and their spouses. |
have asked each of these person to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, amount, date, and donee:

1. Self (David C. Mulford): $1,000, 5/1/99,
George W. Bush, Presidential Campaign;
$20,000, 6/27/00, RNC Presidential Trust;
$4,000, 6/27/00, Illinois Republican Party;
$152,000, 6/27/00, Victory 2000; $1,000, 7/26/00,
Friends of Schummer; $5,00, 12/21/02, Bush/
Cheney Presidential Transition Foundation;
and $12,500, 10/08/02, Republican National
Committee.

2. Spouse (Jeannie S. Mulford): $1,000, 5/1/
99, George W. Bush, Presidential Campaign;

$20,000, 6/27/00, RNC Presidential Trust;
$4,000, 6/27/00; I1llinois Republican Party;
$5,000, 12/21/02, Bush/Cheney Presidential

Transition Foundation; and $12,500, 10/08/02,
Republican National Committee.

3. Children and Spouses: lan Mulford (son)
Kathy Mulford (spouse), no contributions;
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Edward Mulford (son) Melanie Mulford
(spouse), no contributions.

4. Parents: Theodore Mollenhauer Country-
man Mulford (mother). Deceased. No con-
tributions; Robert Lewis Mulford (father).
Deceased. no contributions.

5. Grandparents: All grandparents de-
ceased, no contributions.

6. Brothers and Spouses: William Mulford
(brother) Tony Mulford (spouse), no con-
tributions; Edward Mulford (brother)
Philippa Mulford (spouse), no contributions.

7. Sisters and Spouses: No sisters/no
spouses, no contributions.
is the federal campaign
contribution report for James C.
Oberwetter, of Texas, to be Ambas-
sador Extraordinary  and Pleni-
potentiary of the United States of
America to the Kingdom of Saudi Ara-
bia, who was discharged from the Com-
mittee on Foreign Relations and con-
firmed by the Senate on December 9,
2003.

Nominee: James C. Oberwetter.

Post: U.S. Ambassador to Saudi Arabia.

The following is a list of all members of
my immediate family and their spouses. |
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, amount, date, and donee:

1. Self—James C. Oberwetter: $2000, 6/25/
2003, Bush-Cheney 04 Inc.; $500, 8/21/2002, John
Cornyn for Senate; $1000, 3/12/2002, John
Cornyn for Senate; $500, 2/20/2002, Friends of
Jeb Hensarling; $35, 8/18/2000, Lazio 2000; $100,
7/5/2000, Republican National Committee
(NFC); $100, 2/5/2000, John Culberson for Con-
gress; $1000, 5/17/1999, George Allen for Sen-
ate; $1000, 3/15/1999, George Bush Presidential
Exploratory Committee; and $504 annually,
1999-2003, Hunt Oil Company Political Action
Committee.

2. Spouse—Anita Johnson Oberwetter:
$2000, 6/25/2003, Bush-Cheney 04 Inc.; $1000, 3/
12/2002, John Cornyn for Senate; and $500, 8/
21/2002, John Cornyn for Senate.

3. Children and Spouses: Ellen Oberwetter:
$250, 2002, Ron Kirk for Senate; $25, 2003,
Blair Hull for Senate; Rea Oberwetter, none;
Brooke Oberwetter, none.

4. Parents: Albert Oscar Oberwetter &
Hilda Curtis Oberwetter, both deceased,
none; Ernest H. & Lena Dennison (spouse’s
parents), both deceased, none.

5. Grandparents: Deceased, none.

6. Brothers and Spouses: Albert R. & Marie
Oberwetter, none; Randle & Ginny Dennison
(spouse’s brother), Dates unknown-Henry
Waxman; for Congress, Bernie Sanders for
Congress, each less than $100; Larry &
LuAnne Dennison (spouse’s brother), none.

7. Sisters and Spouses: None.
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